Understanding Short Sales 

Despite the government's best efforts, Florida remains in the top ten of the most troubled real estate markets in the country, according to a recent report released by First American Corelogic, a housing data firm that tracks 97% of U.S. transactions for the mortgage industry. It is increasingly important for buyers and sellers to understand the ins and outs of short sales.

Short Sale: What is it?

A "short sale" is where the proceeds fall short of the balance owed on the loan. This generally occurs when a borrower cannot make the payments but the lender decides that selling the property at a loss is better than going through foreclosure. This does not necessarily release the borrower from the obligation to pay the remaining balance.

Caveat - Buyer Beware

Various lenders have been accused of engaging in fraudulent activities involving the process. These allegations include junior lienholders seeking to obtain kickbacks from the buyer or agent though not disclosed in closing documents or on the HUD-1 statement. This is a clear violation of RESPA. There should be no outside fees, "deals," "surcharges" or "handling fees." The buyer should do research before making an offer to purchase. The experienced agent will know to check and see who was entitled to the property, whether a foreclosure has been filed and how much is owed. Another major obstacle is the timeframe involved. Often if the sellers have failed to provide even one item that has been requested, the lender won't review the package. Even with all items presented, a decision can take anywhere from a few weeks to several months.

Buyer - Be Prepared

Typically, lenders are not paying for items customarily paid by the seller . These include home protection plans, buyer credits, and inspection reports, and most likely they will require that a buyer agree to purchase the property "as is." This makes it especially important for a buyer to obtain a thorough inspection from reputable inspectors.

Short Sales and the IRS

If a seller transfers title on a home, the home has been "sold." This may subject the seller to taxes. If the lender agrees to the sale, the lender may have the right to issue a 1099 for the deficiency balance. A review of the Mortgage Foreclosure Debt Relief Act of 2007 is often necessary. All parties should consult their tax professionals before entering into the short sale process.

Florida Mortgage Brokerage Act

Florida statutes require that anyone negotiating a modification of a loan be properly licensed as a mortgage broker. Short sales do not always involve modification; when there are second mortgages or equity line loans or other unique mortgage vehicles, a lender may require the borrower to pay a portion of the deficiency by way of a "new" loan. This may require modification of the prior loan.

Buying a Short Sale?

Several things appear to make short sale offers move on an expedited basis. The offer needs a strong earnest money deposit so that the lender sees that you are serious. Don't ask the lender to pay for special reports or make repairs, and provide sufficient time for the loan analysis, closing, and inspections to occur. Don't be afraid to ask for the listing agent's track record in closing on short sales. It is in the best interest of all to have an understanding as to what was previously rejected by the lender . Ask if a seller's package is complete and has been submitted. Also, have a strong pre-approval letter from your lender which specifies that you have actually been pre-approved by underwriting.

Get Help

The wide variety of circumstances make the short sale a relatively complex, highly specialized transaction with a high failure rate. It is important to involve knowledgeable and experienced professionals who understand the process.

